Bl SERJEANTS’ INN

A Reference by the Attorney General for Northern Ireland of a devolution issue under
paragraph 34 of Schedule 10 to the Northern Ireland Act 1998 UKSC16

Emma Sutton KC, leading Rhys Hadden, appeared on behalf of the Official Solicitor

Judgment given on 2 June 2026: following oral hearing on 20, 21 and 22 October 2025, before Lord Reed, President, Lord
Hodge, Deputy President, Lord Lloyd-Jones, Lord Sales, Lord Stephens, Lady Rose and Lady Simler.

Question asked: whether the Minister of Health for Northern Ireland can lawfully issue a revised Code of Practice under
the Mental Capacity Act (Northern Ireland) 2016 to allow some people who lack legal capacity under domestic law to,
nonetheless, be treated as giving valid consent to their care arrangements through the expression of their wishes and
feelings. If so, they would not be treated as being deprived of their liberty for Article 5 ECHR purposes, and the statutory
deprivation of liberty safeguards would not apply.

Answer of the Supreme Court: the Minister would be acting in accordance with Article 5 ECHR in issuing the revised
code. In reaching that conclusion, the Supreme Court concluded that Cheshire West and Chester Council v P [2014] UKSC19
(“Cheshire West”) was wrongly decided, and should be overruled (para 207), applying the 1966 Practice Statement. This
was the unanimous decision of the Supreme Court.

Why? - the 4 key reasons

1. A multifactorial test, and not an “acid test” is required;

2. Thereisan overlap between objective fact and the subjective absence of valid consent;
3. Thetype of setting isimportant;

4. “Liberty” means physical liberty.

1. A multifactorial test not an “acid test” is required

The Supreme Court concluded that Cheshire West went beyond Strasbourgjurisprudence and departed from the long-
standing multifactorial approach to determining when a person is deprived of their liberty (see para183). The question
depends on the person’s concrete situation and take account of a whole range of factors, including:

-the type of restrictions;

-their duration;

‘their effects;

-the manner in which they are implemented (see para 184 & 186, for eg), and

-the purpose for which the measures are imposed (see para 200).

Cheshire West had reduced the approach to an “acid test” (i.e. whether the person is under continuous supervision and
control and not free to leave”) that was too rigid and wrongly ignored other relevant factors (see para184).
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The Court held that the introduction of a bright-line test was “too crude”, “policy-driven” and put “the cart before the horse”
on the basis of “a misplaced policy concern” that safeguards in relation to vulnerable people have to be provided
pursuant to Article 5, when other legal regimes and other Convention rights apply (see para185).

2. Overlap between objective fact and a subjective absence of valid consent

A person’s compliance or lack of objection may be legally relevant to the question of objective confinement, and the
4:3 majority in Cheshire West were wrong to conclude otherwise. Strasbourg jurisprudence shows that confinement
must be established as an objective fact and subjectively there must be an absence of valid consent (Storck, para 74),
but the jurisprudence also shows that these are “not hermetically sealed concepts and there is inevitably some overlap”
(para187). If anindividual is able to, and does, express their wishes and preferences about their living arrangements,
and is happy with them, “it will ordinarily be difficult to see how they are being coerced” (para189). In borderline cases, the
Strasbourg jurisprudence makes reference to the closeness of the situation to the paradigm case of deprivation of
liberty —confinementin a prison cell (para190).

To treat a lack of mental capacity as an inability to express valid consent confuses the analysis. A person may lack
capacity to make decisions regarding their residence and care arrangements, but if they can meaningfully express
their wishes and indicate acceptance to their situation, that may amount to valid consent — meaning the subjective
element of deprivation of liberty is not present (para 151 & 201, for eg).

3. Type of setting is important

The normality of the circumstances in which an individual is cared for is a relevant factor. For example, the effect of
the restrictions on an individual living in their own home, with opportunities for leaving that home (for recreation,
education or social contact, etc), is likely to be very different from the effect on an individual held in a psychiatric
hospital or a prison (para 193). An individual living in their own home, in accordance with their wishes and feelings,
may be deprived of their liberty within the meaning of Article 5, but the restrictions imposed would need to be more
severe or extensive - foreg, by way of a combination of restraint, medication, and seclusion (ibid).

4.“Liberty” means physical liberty

This includes the freedom to go where one pleases, and for those who are unable to do this because they are
unconscious, in a minimally conscious state, or so profoundly disabled that they cannot conceptualise leaving let
alone physically achieve this, they are not being prevented by a third party from doing something and are not being
deprived “of anything” (para198).

The future....

The decision of the Supreme Court, very unusually via the Reference procedure (ie,
without a specific individual case or set of facts before it), will undoubtedly lead to a
sea change in approach and inevitably give rise to a number of cases now being
reviewed by the Court of Protection where the circumstances had, by application of

Cheshire West, been found to constitute a deprivation of liberty. There are also likely Call 2006 | Silk 2023
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to be a spate of “test cases” as to what is/is not a deprivation of liberty in this brave
new world. Watch this space!
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